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LEGISLATIVE ACTIVITY 


At a recent meeting of the Association of Life 
Insurance Presidents it was announced that the 
number of legislative bills which had been re- 
ceived and examined by the association from Jan- 
uary 1 to April 6, 1917, was 2,081, with 90 addi- 
tional bills then in transit, making a total of 2,171. 
Out of 40 Legislatures in session at the beginning 
of the year 24 had then adjourned, and 16 were 
still in session, including the Legislatures of the 
more important States. Florida began a regular 
session on April 3, making 17 States then in regu- 
lar session, while an extra session was being held 
in Kentucky. The Georgia Legislature will meet 
on June 27 next, making a total of 42 regular legis- 
lative sessions which will have been held during 
the year. 

The bills of largest importance dealt with taxa- 
tion of insurance companies as a class, or of cor- 
porations generally, and of compulsory investment 
proposals. A memorandum issued by the associa- 
tion says that among the other principal classifica- 
tions of measures which were reported upon were: 
Complete insurance codes, examination of insur- 
ance companies, investments generally, service of 
process, concerning agents, brokers, etc., restrict- 
ing stock companies to one kind of business, amend- 
ments to standard provisions, premium rate regu- 
lation, special policy provisions, resident agent 
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laws, réports to insurance departments, reports to 
other state departments, publication of statements, 
establishing valuation standards, penalties for de- 
fending suits, merger of companies, retaliatory pro- 
visions, regulation of premium notes and rights of 
beneficiaries. 

This all serves to show the enormous amount of 





legislation constantly being proposed affecting in 
surance interests. Of course, a very small per- 
centage of these bills become law, but many o/ 
them are so ill advised that the activity of the in 
surance interests in connection with them is of 
even greater value to the insured than to the com 
panies. 








Latest Insurance Decisions Discussed 


By WILLIAM OTIS BADGER, JR. 
(Of the New York Bar) 








LIFE INSURANCE POLICY REINSTATED 
THROUGH FALSE REPRESENTATIONS. 
Forfeiture for Non-Payment of Premium 

In measuring a year’s life of a policy, after which it is 
‘incontestable under certain conditions, the time is to be 
‘computed, not from the date of the renewal receipt, but 
from the date of reinstatement. 

The Court of Appeals of the State of New York 
has just rendered a decision which is most interesting 
‘and important, for it defines the effect of a reinstate- 
ment. The opinion is as follows: 

“This is an action upon a policy of life insurance. 
The policy was issued in 1901 to John A. McCormack 
and was payable upon his death to the plaintiff, his wife. 
Premiums were due quarterly, but there was a period 
of thirty days’ grace. During this term of grace unpaid 
premiums bore interest at the yearly rate of five per cent. 
The assured made his payments promptly till December, 
1910. He was then ill with a fatal malady, which had 
made him helpless for years. His wife looked after his 
affairs. She had received on November 12, 1910, 
a notice which warned her that on December 12 a 
premium would be payable. The form of the notice is 
criticised as not conforming to the requirements of sec- 
tion 92 of the Insurance Law (Cons. Laws, chap. 28). 
We shall deal with that subject later. The wife made 
out a check in due season, but neglected to mail it, and 
on January 11, 1911, the period of grace expired. On 
February 13 the defendant wrote the assured that the 
policy had lapsed, and suggested that reinstatement 
might be allowed if there was satisfactory evidence of 
good health. This letter came from the defendant’s 
main office in Binghamton and was received by the as- 
sured at his home in Albany. Investigation followed 
and led to the discovery of the unmailed check. The 
defendant had an agency in Albany, and the plaintiff 
went there and saw Miss Hearley, the cashier. We state 
the plaintiff’s version of the interview. Miss Hearley 
told her that application for reinstatement might be 
made to the home office, and showed her a form for 
signature. It contained a warranty that the assured 
was in good health. The plaintiff said to Miss Hearley 
that she could not sign the application truthfully, and 
was told that the defendant had no other form. She 
took the form away and showed it to her husband. 
With his consent and in his name she signed it. It 
warrants and-.declares that the assured has not received 


or required the services or advice of any physician since 








the date of the last payment to the company, and fur- 


ther warrants and declares that he is, to the best of his 
knowledge and belief, in sound health and free from any 
symptoms of disease. Having signed this application, 
the plaintiff sent it to Miss Hearley, who forwarded it 
to Binghamton. The trial judge found that its state- 
ments were false and were known by the assured and 
by the plaintiff to be false, and were made for the pur- 
pose of deceiving the defendant and thereby procuring 
the reinstatement of the policy. 


“The application had the desired effect. It reached 
the defendant on February 18, 1911. It was accom- 
panied by a check for the overdue premium. In Feb- 
ruary 20 the medical director, believing its statements 
to be true, approved it. The defendant, thereupon 
ordered the policy reinstated, and signed a receipt for 
the premium in default. The trial judge has found that 
the defendant would have refused reinstatement if it 
had known the truth. 

“A few days later the plaintiff received a telephone 
message from Miss Hearley to call at the Albany 
agency. She went there on February 26 or 27 and met 
Miss Hearley and one Andrews, who was known as the 
defendant’s general field superintendent. His duty was 
to assist agents in securing business. He had nothing 
to do with the issuing of policies or the waiver of for- 
feitures. He had not been commissioned by the defend- 
ant to deliver its renewal receipt. Indeed, he had left 
Binghamton on February 15, before the request for 
re_nstatement was s:gned. The testimony is conflicting 
in respect of his interview with the plaintiff. We give 
the plaintiff's version. He told her, she says, that the 
company had done her a great favor in reinstating so 
sick a man, and suggested that she take out another 
policy herself. This she refused to do. He then handed 
her the receipt for the past due premium, It is marked 
“Re nstated” and bears date as of the day when the 
premium fell due. 

“On January 1, 1912, the assured died. The proofs of 
death informed the company that he had been ill for 
many years. This was its first notice that the appli- 
cation for reinstatement was false, unless it be charge- 
able with the knowledge of Miss Hearley or Mr. An- 
drews. Upon discovery of the truth it announced its 
resciss On of the contract. It tendered back all premiums 
received since December 12, 1910. It tendered also 
the surrender value of the policy less the amount of a 
loan which it had made to the assured. 

“On the defendant’s disclaimer of liability this action 
followed. The complaint demands judgment for the 
amount of the policy after deducting the loan, and also 
for an accounting as to dividends and accumulations. 
There was, however. no occasion for an accounting in 
equity (UhIman v. N. Y. Life Ins. Co., 109 N. Y., 421; 
Greef v. E--1itable Life Assur. Soc’y of U. S., 160 N. Y., 


Bey ney ae Life Assur. Soc’y of U. S. v. Brown, 213 


25). The right of action was strictly legal. At 
the close of the trial both sides moved for the direction 
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of a verdict. This was an implied consent that the 
issues be determined by the judge. The judge reserved 
decision, and in the meanwhile took a special verdict 
upon two questions, and two only. The questions sub- 
mitted to the jury were: ‘Did Mr. Andrews at the time 
of his interview with the plaintiff in February, 1911, 
understand the condition of health of Mr. McCormack? 
1)id Miss Hearley at that time and prior thereto under- 
stand the condition of the health of Mr. McCormack? 
(he jury answered both questions ‘yes.’ The judge then 
took under advisement the motions for the direction of 
4 verdict upon which decision had been reserved. He 
announced his decision in the form of findings. The 
spec'al verdict he disregarded as immaterial. He held 
that any knowledge of Miss Hearley and Mr. Andrews 
was not the knowledge of the company. The other 
issues he decided in favor of the defendant. The con- 
tract for reinstatement was held to have been procured 
by fraud, and the recovery was limited to $120, the 
surrender value of the policy after charging the plaintiff 
with the unpaid loan and crediting her with premiums 
paid after December, 1910. If there were any irregu- 
larities of practice in the form of trial and decision, they 
were waived by acquiescence. We make no attempt 
to consider them. There was an appeal by the plaintiff 
to the Appellate Division. That court reversed the 
judgment and held that at the death of the assured the 
policy was in force. The order for a new trial is now 
before us for review. 

“The plaintiff insists that the policy never lapsed and 
that there was no need of reinstatment. The argument 
is that the defendant did not comply with section 92 
of the Insurance Law (Cons. Laws, chap. 28). That sec- 
tion forbids the forfeiture of such a policy without notice 
within a prescribed time of the amount of the premium, 
the place where it shall be paid, and the person to whom 
it is payable. The defendant mailed a notice which fairly 
satishes those requirements. To quote it at length is 
unnecessary. It will be found in the opinion of the 
Appellate Divis:‘on (161 App. Div., 33, 35). But there 
are still other requirements which are said to have been 
neglected. ‘The notice shall also state that unless such 
premium * * * then due shall be paid to the corpo- 
ration or to the duly appointed agent or person author- 
ized to collect such premium by or before the day it falls 
due, the policy and all payments thereon will become 
forfeited and void except as to the right to a surrender 
value or paid-up policy as in this chapter provided.’ 
On that head the defendant’s notice had this to say: 
‘Unless said premium shall be paid on or before said 
date the policy and all payments made thereon will be- 
come forfeited and void, except that this notice shall not 
affect any right to paid-up or extended insurance, or to 
thirty days’ grace, if provided for in the policy contract.’ 
This statement has been criticised in two particulars. 
It is said that the reference to thirty days’ grace intro- 
duces an element of uncerta’nty. We think the criticism 
is answered bv Nederland Life Ins. Co., Lim., v. Meiner 
(199 U. S., 171). There was a period of grace which 
made it proper to adapt the language of the statute to 
the peculiar provisions of this policy. What form of 
words would best attain that end was, of necessity, to 
be determined by the insurer, and in doing that it had a 
reasonable range of choice (McDougall v. Provident 
S. L. A. Soc’y. 135 N. Y., 551. 556; Flint v. Provident 
L. & T. Co., 215 N. Y., 254, 258). The choice which it 
made involves no sacrifice of substance. There is a sug- 
gestion, however, of still another departure from the 
Statute. The statute speaks of a notice that the policy 
and all payments made thereon will become forfeited 
and void ‘except as to the right to a surrender value or 
paid-up policy as in this chapter provided.’ The notice 
says that the policy and all payments made thereon will 
become forfeited and void ‘except that this notice shall 
not affect anv right to paid-up or extended insurance.’ 
We are told that there should have been some mention 
not only of the paid-up or extended insurance, but also 
of a surrender value. To this criticism there are two 
answers. In the first place, the purpose of the notice 
is to spur the assured to diligence. An omission to 








mention the privileges that remain exempt from for- 
feiture can only strengthen the stimulus. We cannot 
say with reason that a statement of such exceptions 1S 
of the substance of the notice. Here again the reasoning 
of the Supreme Court in Nederland L. Ins. Co., Lim., v. 
Meinert (supra, at p. 180) is pertinent and convincing. 
But another answer is that the statute speaks of a sur- 
render value or paid-up policy ‘as in this chapter pro- 
vided.’ The provisions referred to are those of section 
88 of the Insurance Law. Under that section policies 
issued like the one in suit before January 1, 1907, have 
different privileges from later policies. Their surrender 
within a prescribed time after default gives the assured 
a right either to a paid-up policy or to extended insur- 
ance, and nothing else (Insurance Law, sec. 88). As 
applied to this policy the notice does in truth enumerate 
all the statutory exceptions. Statute and notice must 
receive a construction that will prevent their becoming 
a trap either to insurer or to assured (Nederland Life 
Ins. Co., Lim., v. Meinert, supra). Everything of sub- 
stance must be stated (Flint v. Provident L. & T. Co., 
supra), but there is no requirement of literal adherence 
to one invariable form. 

“The notice being adequate, there was need of rein- 
statement. The reinstatement -was procured by false 
representations and warranties. Unless a forfeiture has 
been waived, the contract will not stand. We are told 
that the truth was known to Miss Hearley and Mr. An- 
drews; that their knowledge is to be imputed to the 
company, and that from this a waiver follows. False 
representations and broken warranties are not so easily 
repaired. Neither Miss Hearley nor Mr. Andrews had 
power to waive forfeitures directly (Quinlan v. Provi- 
dence W. Ins. Co., 133 N. Y., 356). That is substantially 
conceded. If not conceded, it is established by the 
policy, which withholds such powers from the agents, 
and by repeated notices which restrict the power of 
waiver to enumerated officers. The plaintiff seeks to 
escape the difficulty through the rule of constructive 
notice. The argument is that what is known to an 
agent must be presumed to be known to the principal, 
and that reinstatement with knowledge imports a waiver 
by the company itself. But this is not a case where the 
presumpion of knowledge is permissible. The defendant 
attempted to protect itself from such a presumption by 
providing in the application for the policy that no state- 
ment made to any agent should be admissible in evidence 
against the company or binding upon it unless actually 
written in the application over the signature of the appli- 
cant (Chase v. Hamilton Ins. Co., 20 N. Y., 52; Aetna 
Life Ins. Co. v. Moore, 231 U. S., 543,559). The letter 
of that provision may not reach an application for rein- 
statement, yet it emphasizes the duty of the assured 
to scrutinize an agent’s powers. There was no genuine 
attempt here to counteract the fraud by frank disclosure 
of the truth. Notice to Miss Hearly was not notice to 
the principal. because she was charged with no duty in 
respect of the issuing of policies, their reinstatement, or 
the waiver of conditions. Notice to Mr. Andrews was 
not notice to the principal and for like reasons. Indeed, 
at the time of his interview with the plaintiff the pre- 
mium had already been accepted, the forfeiture had thus 
heen waived, and reinstatement was an accomplished 
fact. To this we may add that he is .. ‘t proved to have 
had any knowledge of the fraud. i: . knew that the 
assured was sick, but that in itself was of no significance. 
For all that he is proved to have known the application 
for reinstatement may have stated the whole truth. 
Whatever the extent of his knowledge, there is no evi- 
dence that it reached the company. Stress is laid upon 
his statement on cross-examination that if he had heard 
of a fraud he would have felt himself under a duty to 
report it. The question is not what he may have thought 
that in fair dealing he ought to do. The question is 
what he was employed to do. Loyalty to an employer 
must often move an agent to service foreign to his 
agency. If the nature of the employment, and not 


merely the ‘agent’s sense of fitness, imposed a duty of 
disclosure, the plaintiff has not proved it. 


(Continued on next page.) 
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“In these circumstances our decision in Butler v. Mich. 
Mut. Life Ins. Co. (184 N. Y., 337) is controlling. We 
held there that false statements made in an application 
for a policy were ndt nullified because a soliciting agent 
had knowledge of the truth. We said that inquiries as 
to such matters lay beyond the scope of his duties and 
functions. If he had been authorized ‘to effect insur- 
ance and issue policies’ a different question would have 
been before us (Butler v. Mich. Mut. L. I.. Co., supra, at 
p. 341; McClelland vy. Mut. L. Ins. Co., 217 N. Y., 336). 
Even in such circumstances we have left open the ques- 
tion whether waiver may be inferred where the assured 
has been guilty of a fraud (Kenyon v. K. T. & M. M. 
sembly R. S. G. F., 131 N. Y., 485, 488). As it was, we 
applied the rule that notice to affect the principal must 
have been acquired by the agent in the course of his 
agency. In the case at bar there is the added circum- 
stance, aside from the position of the agents, that the 
plaintiff did not intend or expect that they would com- 
municate the truth. She signed a false warranty with 
instructions to transmit it. She gave no instructions to 
report her earlicr words which would have made her 
application worthless. She must have known that it 
would be mere chance if they were reported. She can- 
not now insist that what was then but a chance must 
now be taken for a certainty. The law of imputed 
notice has its basis in the presumption that an agent 
will perform his duty (Henry v. Allen, 151 N. Y., 1). 
The presumption is not available for the protection of 
a wrongdoer who had no reason to expect, and did not 
intend that there should be, a revelation of the truth 
(Mutual Life Ins. Co. of N. Y. v. Hilton-Green, 241 U. S., 
613, 623). 

“The plaintiff relies upon a provision in the policy 
which makes it incontestable under some conditions. 
The provsien is that ‘after it shall have been in force 
one full year, provided any and all payments required 





from the insured shall be made on or before the dat« 
on which they become due, this policy shall be incon- 
testable.’ There is authority for the proposition that 4 
reinstated policy is to be viewed as a new contract, an‘ 
that it is incontestable for fraud or breach of warranry 
in the application for reinstatement after it has been ip 
force as reinstated for a year (Teeler v. United L, In: 
Ass’n, 159 N. Y., 411, 417; G. W. Ins. Co. v. Snavely, 
206 Fed. Rep., 20). The plaintiff argues that in com 
puting the year we must take the date of the renewal 
receipt, December 12, 1910. We think the argument 
will not hold. This policy was not reinstated on De- 
cember 12, 1910. At that date it had not even lapsed, 
for the term of grace had not expired. It lapsed on 
January 11, 1911, and was reinstated on or about Feb- 
ruary 23, 1911. The assured died within the year. 

“There was no error in limiting the recovery to the 
cash surrender value. The assured did not demand a 
paid-up policy or extended insurance within six months 
following the forfeiture. There is, it is true, a pro- 
vision in the contract that if no method of settlement 
is selected ‘within the six months specified, then this 
policy shall automatically become a paid-up policy for 
the amount stated in the table below for the end of the 
last year for which complete annual premiums have 
been paid, provided there be no unpaid loan thereon.’ 
There was an unpaid loan on this policy and hence the 
table became inapplicable (Taylor v. N. Life Ins. 
Co., 197 N. Y., 324, 330). The plaintiff asks us to deduct 
the loan from the amount stated in the table and give 
her a pa‘d-up policy for the residue. To do this would 
be in effect to give her the cash surrender value and a 
paid-up policy at the same time. That is not the con- 
tract. 

“The order of the Appellate Division should be re- 
versed and the judgment of the Trial Term affirmed, 
with costs in the Appellate Division and in this court.” 





Reports Upon Companies and Associations 





























THE CONSOLIDATED COMPANIES, | COLUMBUS MUTUAL LIFE INSUR-, made a substantial increase in the 
BUTTE, MONT. ANCE CO., COLUMBUS, O. scale, and these dividends are shown 
This concern was organized in 1917 Dividends, aaa. will kindly make the 
March, 1917, with $3,000,000 capital) This company, in furnishing us its| necessary notation in their copy of 
divided into $2,000,000 preferred and/| dividend illustrations for 1917. gave us| “Best's Policy Analyses and Dividend 
$1,000,000 common. illustrations of the scale for the year} Illustrations.” It will be noted that 
E E Forestall ending March 31, 1917. For the year; under the new scale the net cost of 
It was promoted by E. E. beginning April 1, 1917, the company | insurance to policyholders is very low. 
and T. L. Matkins, Jr. We have no 
information concerning the past con- Annual Dividends Payable in 1917 per $1,000 of Inrurance. 
nections of the latter gentleman, but Ordinary Life. 
Mr. Forestall promoted the Arizona r Age at Issue . 
Fire Insurance Company of Phoenix, issue of 25 30 35 40 45 50 55 60 
Ariz. Premium: $20.63 $23.35 $26.88 $31.55 $37.85 846.4f $58.37 $74.88 
Sho commany wae formed fer the eae 5.43 6.16 7.07 8.35 9.81 11.72 15.15 20.31 
Demo aveccedsase 5.30 5.99 6.86 8.10 9.54 11.40 14.54 19.53 
purpose of securing control of the/ j4919........... , ae 5.83 6.65 7.85 9.28 11.09 13.94 18.75 
various insurance companies doing er 5.05 5.68 6.45 7.62 9.02 10.78 13.36 18.00 
business in the State of Montana, and its éaesceuerder 4.94 5.54 6.26 7.39 8.76 10.47 12.86 17.25 
it offers in exchange for stock of the Ds Gedsceeseees 4.83 5.40 6.07 7.17 8.51 10.16 12.42 16.52 
companies, Convertible Ownership De- Dt baesscabeee 4.73 5.27 5.90 6.95 8.26 9.86 12.02 15.79 
bentures of the Consolidated Compan- BED oweccoccsese 4.63 5.15 5.74 6.74 8.01 9.58 11.66 15.09 
les, having a face value of $10 each. Bete saccococes ; 3.22 3.62 4.10 4.73 5.57 6.71 8.25 10.36 
On April 6, 1917, the Insurance Com- 20 Payment Life. 
missioner of Montana recuested the Premium: $29.17 $31.90 835.50 $39.89 $45.58 $53.19 $63.62 $78.35 
Attorney General of that State to make | 1908............ 6.23 6.92 7.84 8.96 10.28 12.09 15.30 20.29 
an investigation of the Consolidated is <.éeuses " 5.98 6.64 7.54 8.62 9.96 11.71 14.67 19.53 
Companies. Eeaeseoteoes seceo mee 6.38 7.24 8.30 9.60 11.33 14.04 18.78 
On April 27, 1917. the Consolidated; 1911.......... -- 56,66 6.14 6.95 7.99 9.37 10.96 13.42 18.03 
Companies advised us that the Attor-| 1912............ 5.35 5.90 6.67 7.68 8.94 10.59 12.88 17.28 
ney General of Montana decided that | 1913............ 5.14 5.66 6.39 7.37 8.61 10.22 12.42 16.54 
the plan of operation did not meet} 1914..... neneabe... ae 5.44 6.12 7.06 8.28 9.86 12.00 15.80 
with his approval, and, therefore, the | 1915............ 4.76 5.22 5.88 6.76 7.96 9.51 11.61 15.038 
company will discontinue operations. ss éeeeeuun ss 3.07 3.41 3.88 4.47 5.27 6.38 7.92 10.11 
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20 Year Endowment. The Grand Fraternity issues three 
> remafumt $48.28 $49.01 $50.12 851.88 $54.79 $59.68 $67.66 een classes of certificates, viz., Death, 20 
1008... os nhiwebis 8.58 9.04 9.74 10.58 11.68 13.22 17.61 Annual Payment Life and Combination 
1909 jee ethlbe us 8.12 8.58 9.26 10.12 11.25 12.77 16.87 Benefit Certificates. On December 31, 
1910 abe Baas 7.68 8.13 879 9.68 10.82 12.33 16.21 1916, the order had 11,864 certificates 
911 oe i 7.25 7.70 8.34 9.26 10.40 11.90 15.61 in force, representing insurance of 
1918. cdenae ean 6.84 7.29 7.92 8.83 9.98 11.48 15.07 $10,856,273. 
1918. «sebcenaine 6.43 6.88 7.51 8.40 9.56 11.07 14.59 
1924. cect bubeses 6.05 6.49 7.10 7.98 9.15 10.66 14.17 |\GREAT SOUTHERN LIFE INSUR- 
1018.4 veavetans 5.70 6.12 6.70 7.58 8.74 10.26 13.81 ANCE COMPANY, HOUSTON, TEX. 
916 cis eae 5.38 5.66 6.03 6.59 7.43 8.73 On March 13, 1917, the stockholders 
meals ig 2! of this company voted to increase its 
10 Year Term. capital from $500,000 to $600,000. The 
Premium: $11.79 812.51 $13.83 815.54 819.01 $25.32 $35.98 $53.39 new stock is to be sold at $25 per 
1006. cnatnocueks 3.00 3.35 3.83 4.32 5.23 6.82 9.15 12.33 share, and the premium of $150,000 is 
1960. wad ccb deco 2.96 3.30 3.74 4.18 5.03 6.55 8.85 12.04 to be placed in a separate fund for use 
1980. savebeuesve 2.82 3.25 3.67 4.06 4.84 6.30 8.54 11.73 |in acquiring additional insurance, and 
1093 .ctcetenetun 2.90 3.20 3.60 3.95 4.67 6.05 8.24 11.41 especially for the purpose of taking 
1989. i cwieceeses 2.87 3.16 3.53 3.85 4.50 5.82 7.95 11.07 | over, if opportunity offers, the busi- 
1) Serr ee 2.85 3.13 3.47 3.75 4.34 5.59 7.65 10.73 ness of other companies. 
BOLE wccedecsece 2.83 3.09 3.41 3.67 4.20 5.38 7.36 10.39 7 
A968. ceiscéasie < 2.80 3.05 3.34 3.59 4.07 5.17 7.09 10.05 HOME’ LIFE INSURANCE COMPANY 
BORG. cccesesecoes 2.77 3.02 3.28 3.51 3.94 4.98 6.82 9.70 OF AMERICA, WILMINGTON, 
inl 7 ee — DEL. 
GRAND FRATERNITY, PIHILADEL-| Greensburg, Pa., which is an office Executive Offices, Philadelphia, Pa. 


PHI A, PA. 


This order was examined by the 
Pennsylvania Insurance Department as 
of December 31, 1916. The report is 
dated March 23, 1917. This is a secret 
fraternal order which was incorporated 
November 7, 1885, under the laws of 
Indiana, and re-incorporated October 7, 
1893, under the laws of Pennsylvania. 
The society began business January l, 
1886. 

It is licensed and operating in Colo- 
rado, Delaware, Georgia, Kentucky, 
Louisiana, Mississippi, New Jersey, 
Ohio and Pennsylvania. 


Financial Condition as of December 31, 
1916, 


Admitted Assets.—Real estate (mar- 
ket value), $314,579.85: mortgage loans, 


s6 £00.00: bonds (market value), $53,- 
550.03; cash, $7,871.04; interest, $1,- 
078.57: assessments collected but not 


yet turned over to the Supreme Lodge, 
$23,682.49: total admitted assets, $392,- 
182.13. 

Liablilittes.——Death 
unpaid, $1,633.34; claims reported but 
not yet adjusted, $15,000.00; present 
value of installment claims, $3,591.22; 
present value of annuities (American 
4%), $87,004.00: sick and accident claims 
not vet due, $711.39; borrowed money, 
$35,000.00; due Order of Americus, $102,- 
283.31: total liabilities, $248,179.17; sur- 
plus balance, $144,002.96, 

Income During 1916.—Net amount re- 
ceived from members, $240,046.23: in- 
terest, $13,000.21; rent (including $5,000 
for Association's occupancy of its own 


claims due and 


buildings), $11.389.94; certificate liens 
paid off, $655.60; total income, $265,- 
091.98. 

Disbursements During 1916.—Total 


paid members, $123,317.26: commissions 
and fees paid deputies and organizers, 
$38,635.88: salaries of officers, trustees 
and employees, $24,945.00; expenses, 
$33,717.51; other disbursements, $9,- 
342.19; total disbursements, $229,957.84. 

Real Estate.—The real estate owned 
consists of four properties, viz. (1) 
property located at 1414 Arch Street, 
Philadelphia; (2) property located at 


‘ 





building formerly occupied by the Or- 
der of Americus; (3) a six-story build- 
ing located at 1626-28 Arch Street, 
Philadelphia, and (4) a four-story brick 
building located at 1630 Arch Street, 
Philadelphia. 

The society’s equity in the property 
located at 1414 Arch Street is $26,- 
048.43, There is an incumbrance on the 
property of $50,000, and it is carried 
at a market value of $250,000. No ap- 
praisement was made of this property 
for this examination because the city 
of Philadelphia condemned it for use 
in connection with the new Parkway 
and the building at the present time is 
being torn down. The consideration to 
be paid for the property has not yet 
been determined, the matter being at 
the present time before the Board of 
Viewers of the city. 

No appraisement was made of the 
property located at Greensburg, and it 
was allowed at its book value of $13,- 
000. An appraisement of the property 
located at 1626-28 and 1630 Arch Street, 
Philadelphia, was made. The book 
value of the property at 1626-28 Arch 
Street is $129,327.66, and the incum- 
brance is $80,000. The book value of 
the property at 1630 Arch Street is 
$23,580.95, and the incumbrance $27,000. 
The society increased the book value 
of the last two mentioned properties 
to the extent of $12.079.85, by charging 
furniture and fixtures and _ various 
other items as actual cost of the prop. 
erties. These items, of course, were 
not admitted by the examiner. The 
market value of these two properties 
was allowed at $196,000. The amount 
paid by the city of Philadelphia for the 
property mentioned above will have an 
important bearing on the financial con- 
dition of the order. 


A separate account is kept for the 
members of the Order of Americus, 
which was reinsured by this order, and 
the amount due them is set up as a 
liability. 


The present values of annuities 
shown in the statement of liabilities 
represents sums of money due to be 
paid in installments, 





In the December issue of this paper, 
in an article upon this company, we 
stated that a suit had been brought by 
six stockholders. The Bill of Com- 
plaint contains serious charges against 
the management, and the court was 
asked to grant the following: 

1. The appointment of a Receiver. 

2. The annulment of the option given 
to the Home Protective Company to 
purchase stock of the Home Life In- 
surance Company at par. 

3. The legality of the arrangement 
under which the Protective Company 
agreed to finance the Life Company 
and the acknowledgement of _ the 
amount contributed or advanced by the 
Protective Company to the Life Com- 
pany. 

4. The annulment of the Walsh con- 
tract. 

On April 19, 1917, the chancellor 
handed down a decision denying the 
petition of the complainants. 

In view of the charges brought 
against the company, which are re- 
ferred to in the chancellor’s decision, 
we print it in full. 

“The six complainants, all stock- 
holders of the Home Life Insurance 
Company of America, a Delaware cor- 
poration, have filed their bill against 
that company and the Hume Protec- 
tive Company, also a Delaware cor- 
poration, on behalf of themselves and 
of other stockholders. It appears that 
the officers of the two defendant com- 
panies are, and for more than nine 
years and during the transactions com- 
plained of, have been the same per- 
sons, and during the same period a 
majority of the directors of the In- 
surance Company were also directors 
of the Protective Company. Up to 1907 
the Protective Company owned prac- 
tically all the outstanding shares of 
the Insurance Company, and therefore 
controlled it. Afterwards, and until 
the later part of 1913, the Protective 
Company sold shares of the Insurance 
Company at prices about double the 
par value. The shares so sold were 


sold largely in connection with policies 
of insurance negotiated by agents of 


(Continued on next page.) 
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the Insurance Company, the persons 
insured being given a right to take 
such shares. Some at least of the 
shares so disposed of, and others after- 
wards acquired by the Protective Com- 
pany, were issued pursuant to an op- 
tion given by the Insurance Company 
and acquired by the Protective Com- 
pany. This option had its origin in 
the action of the directors of the In- 
Surance Company at a meeting on 
October 29, 1906, whereby it gave to 
Paul Bright the exclusive right to pur- 
chase one hundred thousand dollars, 
worth of stock at par, which was then 
one hundred dollars per share, and 
which was afterwards reduced to ten 
dollars per share. At this time one 
hundred thousand dollars of stock had 
been issued out of an authorized cap- 
ital of two hundred and fifty thousand 
dollars. By an agreement dated April 
15, 1907, the Protective Company pur- 
chased from Bright the entire good 
will and business of the Insurance 
Company and the entire outstanding 
stock, amounting to one hundred thou- 
sand dollars, at par ten dollars, for 
the total consideration of one hundred 
and fifty-five thousand dollars, and 
later Bright assigned to the Protec- 
tive Company the option which he had 
to subscribe for stock cf the Insur- 
ance Company. At a meeting of the 
stockholders of the Insurance Com- 
pany held January 21, 1/08, it was by 
motion duly carried agreed that the 
surplus earninys, if any, le paid to the 
Protective Company ‘for financing the 
Home Life Insurance Company of 
America,’ and authority was given to 
the directors tu increase the authorized 
capital from two hundred and fifty 
thousand dollars to not exceeding one 
million dollars, contemplating, of 
course, that proper legal steps would 
be taken for the purpose. At a meet- 
ing of the stockholders of the Insur- 
ance Company held February 16, 1909, 
a resolution reciting the giving of the 
option to Bright, the assignment 
thereof to the Protective Company and 
the proposed increase of capital, and 
also reciting that the Protective Com- 
pany had contributed or advanced to 
the Insurance Company moneys and 
securities to enable it to maintain its 
legal reserve and build up its business, 
and stating that the contributions or 
advances would continue as needed by 
the Insurance Company and returned 
out of surplus earnings, and extending 
the option to include the entire capital 
stock, was adopted by the _ stock- 
holders. 

“In explanation of the advances or 
contributions made by the Protective 
Company to the Insurance Company it 
was stated in the answer and shown 
that the moneys were needed to ac- 
quire new business either through 
soliciting agents or by reinsuring the 
risks of other insurance companies, 
and under the insurance laws the 
usual income of the company could 
not be used for such purpose. It was 


explained also that to grow rapidly it 





Was necessary for a newly organized 
insurance company to make large ex- 


penditures in excess of the premiums furnish 


collected by it in order to pay solicit- 
ing agents, and that after the business 
increased to large proportions the re- 
ceipts will exceed such expenses. In 
other words, it costs a new company 
more to place insurance than is re- 
ceived from those insured. To enable 
the Home Life Insurance Company to 
so grow rapidly the Protective Com- 
pany paid to the Insurance Company at 
various times sums of money. 

“Finally, at the annual meeting of 
the stockholders of tne Insurance 
Company, held February 19, 1915, a 
resolution was adopted reciting the 
action of the meeting of January 21, 
1908; and that about four hundred and 
seventy thousand dollars had been re- 
ceived from the Protective Company 
by the Insurance Company, of which 
about eighty-one thousand dollars had 
been repaid; and authorizing the ex- 
ecution of obligations for the sums so 
contributed and advanced and those to 
be contributed and advanced, with in- 
terest at six per centum, the obliga- 
tions to be made payable only out of 
surplus in excess of ten thousand dol- 
lars while the Insurance Company 
should continue in active business, and 
the obligation should not be considered 
a lien or debt against the Insurance 
Company, or be due or payable, ex- 
cept in the event of dissolution or re- 
tirement of the conipany 

“Up to 1912 the Protective Company 
actually held a majority of all the 
stock of the Insurance Company, and 
after that time, though it had not con- 
trol aS a majority stockholder, it had 
and still has power to secure control 
by exercising the option to take stock. 
The Protective Company now holds 
about six thousand shares of the In- 
surance Company out of about sixteen 
thousand outstanding. About eighty- 
five hundred shares remain unissued, 
and the Protective Company has the 
right to take at par these unissued 
shares to the exclusion of the other 
stockholders. 

“Between 1907 and the latter part 
of 1913 the Protective Company took 
under its option shares of the In- 
surance Company at par, and sold them 
in connection with insurance policies 
at from two to three times the par 
value, and from 1913 to 1916 took none. 
But in June, 1916, after some of the 
stockholders of the company had ex- 
pressed dissatisfaction with its course, 
and threatened to take legal proceed- 
ings, the Protective Company took at 
par thirty-seven hundred shares ol 
the Insurance Company under the op- 
tion. Up to a very recent date the of- 
ficers and directors of the Insurance 
Company held very few of its shares, 
and were large holders of shares of 
the Protective Company, of which they 
were also officers and directors. 

“By the bill the complainants allege 
that the plan of financing the Insur- 
ance Company by the Protective Com- 
pany was fraudulent both inherently 
and by the method of carrying it out. 
The plan, briefly stated, was and is 
(and as to this-there is no dispute), 
that the Protective Company should 





to the Insurance Company 
money to acquire new business for 
the latter, and in return therefor the 
Protective Company was given a per- 
petual and exclusive right to subscribe 
to the stock of the Insurance Company 
at par, the Insurance Company being 
liable to return all the money ad- 
vanced, with interest, only out of sur- 
plus in excess of ten thousand dollars, 
or in case of liquidation out of the 
assets of the company. 

“It is alleged and shown that there 
were certain deceptions practiced by 
the officers of the two companies, who 
were the same persons, and particular- 
ly in the entries in the books of the 
Insurance Company and in its reports, 
official statements, which were mis- 
leading and evidence of a fraudulent 
purpose. 

“It is also alleged that dividends 
were paid otherwise than from earn- 
ings, and that the capital of the com- 
pany had been impaired. 

“But independent of these and some 
other considerations, it should be first 
determined whether this agreement or 
option to purchase was valid or in- 
valid. If invalid, then what relief 
should be granted? For the complain- 
ants it is urged that the stock option 
was in itself illegal and void, (1) be- 
cause it violates the fundamental right 
of stockholders to share equally in the 
distribution of unissued stock, or to 
purchase the same upon equal terms 
and to maintain the same proportion 
of the control of the company as ex- 
isted prior to such tissue; and (2) be- 
cause it is in violation of the rule 
against perpetuities. 

“Was the option contract invalid be- 


cause it destroyed the pre-emptive 
right of stockholders to take the 
shares? The right of shareholders to 


subscribe for new shares issued by a 
corporation as an increase of its 
capital stock in preference to out- 
siders is well established, and is called 
a shareholder's pre-emptive right. 1 
Machen on Corporations, §603; 7 Rul- 
ing Case Law, 176; 1 Cook on Corpora- 
tions (7 ed.) §§70, 286, 614, 653. In some 
cases it has been held that the right 
does not exist as to the original au- 
thorized capital, but only as to an in- 
crease of authorized capital. 1 Machen 
on Corporations, §618. But this is not 
clear, and it is difficult in particular 
cases to determine what can rightly 
be called a new issue of stock, as for 
instance, where the authorized capital 
stock was not increased by authority 
of law, and the new issue of shares 
were part of the capital stock as origin- 
ally authorized, but issued after a sub- 
stantially long period subsequent to 
the original issue of shares. New 
shares cannot be issued for an im- 
proper purpose, as for instance, to 
maintain control of the corporation. 
These principles are stated in 2 Cook 
on Corporations (7 ed.) §614. 

“But these principles have no ap- 
plication to this case. In 1906 Paul 
Bright was given the exclusive right 
to take at par one hundred thousand 
dcllars of shares of the company with- 
out limit of time. At that time the 
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legally authorized capital stock of the 
company was and still is two hundred 
and fifty thousand dollars, and one 
hundred thousand dollars of it had 
then been issued and was then out- 
standing. Those who then held shares 
of stock of the company could prob- 
ably have asserted their rights in op- 
position to this grant to Bright. 
Whether they can still do so need not 
now be considered, for none of them 
are complainants in this case. All of 
tlle complainants acquired their stock 
subsequent to the original and the 
later action of the company granting 
and confirming the option, and subse- 
quent to the meeting of the stock- 
holders thereof held in 1909, at which 
meeting the action of the board of 
directors in giving the original op- 
tion and in extending it to any shares 
to be issued after the capital stock had 
been increased beyond two hundred 
and fifty thousand dollars was con- 
firmed by the stockholders. None of 
the complainants, except Maginnis, are 
shown to have had knowledge of the 
option prior to acquiring their shares. 
Maginnis, when he bought his shares. 
knew of the affairs of the company 
fully, and presumably knew of this op- 
tion. 

“One who acquires shares of stock 
of a corporation after the corpora- 
tion by action of its officers, directors 
and stockholders has given to a 
stranger an exclusive right to take 
and pay for at par all of the unissued 
shares of the company, cannot assert 
as against the company, or the holder 
of the option, the general pre-emptive 
right of shareholders of a corporation. 
No authority was cited or found for 
or against the above proposition, but 
it is clearly sound and based on funda- 
mental considerations. As between the 
corporation and the holder of the op- 
tion such a contract is valid, and can 
be held invalid only at the instance 
and for the benefit of a stockholder 
who asserts his right to take the 
stock, and whose right has been im- 
paired by the giving of the option 
If, however, before a particular per- 
son became a Shareholder another per- 
son has acquired an option inconsist- 
ent with the pre-emptive right, then 
the latter is subservient to the former 
right. When the original contract was 
made between Bright and the company 
it might have been invalid for lack 
of consideration; but when later the 
stockholders at the meeting in 1909 
ratified it and extended its scope, there 
was then consideration based on the 
advances or other financial assistance 
and continued to the company by the 
holder of the option. 

“Did the extension of the option so 
as to make it include shares to be 
thereafter issued by the company 
when the capital stock should be in- 
creased by law invalidate the agree- 
ment, or give the complainants a right 
to have it declared inoperative in so 
far as it limits their rights as stock- 
holders? Probably not, for reasons 
hereinabove stated. But inasmuch as 


the limit of authorized capital stock 


has not yet been increased, the ques- 
tion is not now a vital one for the 
present solution. 

“It is immaterial that some of the 
complainants had no knowledge or 
notice of the existence of the option 
before acquiring their shares, for there 
was no representation by the com- 
pany, or the holder of the option, re- 
specting unissued shares upon which 
the complainants relied to their det- 
riment or disadvantage. The right 
to take at par stock which was salable 
at more than par did not necessarily 
invalidate the option, that would de- 
pend on circumstances. It might be 
so inequitable, oppressive or unjust, as 
to shock the conscience of the court, 
or be fraudulent or without consider- 
ation. But it is not clear that this 
contract may be so characterized. 
While Bright held the option it may 
not have been advantageous to the In- 
surance Company. But after it had 
been acquired by the Protective Com- 
pany, and that company had made 
large advances of money to the Insur- 
ance Company to enlarge its business 
and increase its profits and stability, 
it was not and is not so glaringly in- 
equitable as to call for its annulment 
by this court, particularly if, as the 
complainants urged, the udvances were 
contributions made without expecta- 
tion of repayment, 

“For these reasons, then, the com- 
plainants are not entitled to have the 
option contract set aside or affected in 
so far as it relates to the stock of the 


company as_ originally authorized, 
without deciding upon their rights, 
with respect to shares, in case the 


capital stock of the company be in- 
creased, 

“Does the contract made by the in- 
surance Company with Bright, and 
subsequently assigned to the Protec- 
tive Company, violate the rule against 
perpetuities? Is a contract by which 
one corporation gives an option to 
take and pay for at a fixed price all 
of the unissued shares of its capital 
stock invalid because it violates the 
rule against perpetuities? According 
to the authorities cited by the com- 
plainants, an unlimited option to pur- 
chase land is a contract in restraint 
of alienation of land and against public 
policy, and therefore void. Barton v. 
Thaw, 246 Pa. St. 348; London, &ce., 
Co. v. Gomm, 20 Ch, Div. 562. In gen- 
eral the rule against remoteness in 
the time of vesting future interests 
applies to personalty as well as realty. 
Lewis on Perpetuities; Gray on Per- 
petuities, §202. But almost all of the 
cases in which the rule has been ap 
plied to personality, the instrument by 
which the future right was created, 
related to land, such as leaseholds or 
chattels real. In three Maryland cases 
cited the rule was applied to bequests 
of future interests in slaves. Johnson 
v. Lish, 4 H. & J. 441; Matthews v. 
Daniel, 2 Hayw. 346; Hatton v. Weens, 
12 Gilh & J. 83. 

“However, the real purpose of the 
rule was to prevent inalienability of 





‘land, i. e., to prevent its being tied 





up for an unreasonably long period 
whereby it was kept out of commerce. 
Public policy was the reason for the 
rule. This was peculiarly applicable 
to land and interests in land. 

“Has it any relation to contracts as 
to shares of stock of a private busi- 
ness corporation? There is no prin- 
ciple of public policy involved. It can 
make no difference to the general 
public, or to any one other than stocks 
holders of that particular company. 
To tie up land, which is the source of 
all wealth, is quite a different thing 
from giving an unlimited option to buy 
all unissued shares of a corporation 
doing a private business. No case has 
been produced or found which so ex- 
tends the rule respecting real estate 
and interests in real estate, however 
sound, wholesome and well established 
the rule be with respect to land, and 
I do not feel justified in extending 
it to the stock option, and, therefore, 
cannot hold the option contract en- 
tirely invalid for either of the reasons 
urged. 

“Was the plan by which financial as- 
sistance was given to the Insurance 
Company by the Protective Company 
illegal or unfair to the Insurance Com- 
pany? It was clearly shown that free 
working cash capital was very im- 
portant to the rapid development and 
success of the business of a life insur- 
ance company, and particularly where 
it is issuing policies called industrial 
insurance. An important element in 
such success is the size, or number, of 
policies issued. Where the company 
is a new one the cost of getting new 
business for a time exceeds the prem- 
iums received from helders of the 
policies. The capital stock of the com- 
pany cannot, under the laws of this 
state, be used for such working capital, 
for it must be maintained intact. The 
working capital is secured by accumu- 
lating or acquiring surplus funds for 
the purpose, and this surplus may be 
obtained by contributions thereto by 
stockholders as a part of their sub- 
scriptions to shares of stock, or from 
a group .of stockholders. Of course, 
surplus earnings may be used for such 
working capital. An insurance com- 
pany may make earnings from several 
sources, e. g., (1) by gains on mortal- 
ity; (2) excess interest earnings; (3) 
margins on surrenders and lapses, each 
of which have a technical meaning, 
and may be calculated with reasonable 
certainty. These earnings must be re- 
ported to the Insurance Commissioner, 
and in a stock company issuing such 
policies as the Home Life Insurance 
Company of America belong fo the 
shareholders, and may be used to ac- 
quire new business. But as stated 
above, these sources do not previde 
sufficient money to obtain a rapid 
growth, and additional money is neces- 
sary and is usually obtainable by con- 
tributions or advances. 

“The Protective Company was or- 
ganized as a holding company and to 
supply such surplus to the Insurance 
Company, and did make contributions 

(Continued on next page.) 
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or advances from time to time ag- 
gregating about four hundred and 
seventy thousand dollars, of which 
about eighty thousand dollars had been 
repaid. In return for this financial 
help the Protective Company had an 
exclusive right to take at par the un- 
issued stock of the Insurance Com- 
pany and the stockholders of the In- 
surance Company at the meeting in 
January, 1908, voted that all of its 
surplus be paid to the Protective Com- 
pany for such ‘financing.’ Later the 
repayments were to be made only out 
of surplus.in excess of ten thousand 
dollars, or in case of dissolution out 
of the assets of the Insurance Com- 
pany as a debt. 

“In substance, then, the Insurance 
Company obtained from the Protective 
Company money with which to ac- 
quire new business under an agree- 
ment to repay the money only from 
its surplus in excess of ten thousand 
dollars, except in case of its dissolu- 
tion, when the money furnished were 
to be treated as a debt due from the 
Insurance Company to the Protective 
Company. Was this unlawful or un- 
fair? 

“In simple terms, the question is 
whether an insurance company may 
lawfully make a contract by which it 
borrows money to be spent in acquir- 
ing new business, and agree to repay 
the money only out of its surplus earn- 
ings, unless the company be dissolved, 
and then the money borrowed is to be 
treated as other debts of the com- 
pany are treated? 

“More broadly stated the question 
is whether it is wrong for an insur- 
ance company to borrow money to be 
spent to acquire new business? There 
is but one rational answer to that 
query. It being shown that such a 
use of money by an insurance com- 
pany was evidence of good business 
management, was like sowing seed 
for a future sure harvest, and there 
being no evidence of inefficiency in 
the expenditure of the money, it is 
not wrong for this Insurance Company 
to borrow money for such purpose. If 
properly spent the money brings in a 
crop of good business, and until the 
new business comes in the value of 
the company is increased by the ex- 
penditure, which will bring in the 
profitable new business. It certainly 
is not wrong to -borrow money for 
such purpose, if the borrower is not 
obliged to repay it except from the 
profit he makes in the use of it. Such 
a borrower cannot be made insolvent 
because of the borrowing of the money, 
for he cannot be made to repay it un- 
less he makes a profit from the use of 
it. The capital of the Insurance Com- 
pany could not have been impaired by 
borrowing money for such purposes 
in such manner. As explained above, 
it could never be impaired if the debt 
is payable from surplus, which is net 
profit or earnings. Neither would it 
be impaired if payable generally, be- 
cause for every dollar so spent for new 
business the value of the business 





would be increased to that extent, 80 
that the volume of new business ob- 
tained from the use of the money so 
borowed ‘would be an asset, and so 
balance the liability arising from the 
loan of the money. This seems a 
fundamentally sound and common 
sense proposition. Furthermore, the 
soundness of the proposition was ap- 
parently shown by the calculations as 
to the present liquidating value of 
the business of the company based on 
prices usually paid on sales of such a 
business. (See Schedule C. of Defend- 
ants’ Exhibit No. 23, and statement and 
testimony of Huggins in relation 
thereto.) 

“Therefore, if the above principles 
are sound, and they seem to be so, 
the plan by which the Protective Com- 
pany advanced or loaned money to the 
insurance Company to be used for the 
acquisition of new business, and to 
be repaid with interst only from sur- 
plus, or according to the later ar- 
rangement, only from surplus acquired 
by the Insurance Company in excess 
»f ten thousand dollars, and not to be 
treated as a lien or debt due by the 
Insurance Company, except in case of 
its dissolution, was not invalid, fraudu- 
lent, oppressive, unfair, unreasonable, 
unwise or objectionable in any way, so 
far as the Insurance Company and its 
stockholders were concerned. It would 
not. have been objectionable if the 
money had been loaned to the Insur- 
ince Company by its president, or by 
its officers, or by its officers and direc- 
tors, or by any of its stockholders. 
Nor would it be objectionable if made 
by another corporation, the officers and 
directors of which are also the officers 
ind directors of the Insurance Com- 
pany, even if the lending company 
owned a majority of the shares of 
stock of the Insurance Company, for 
the contract itself being unobjection- 
able it is quite unimportant as to the 
source from which the money is ber- 
rowed. Indeed, it would be more like- 
ly to be beneficial to the Insurance 
Company, and so to its stockholders, 
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or the method of executing it, was un 
fair or illegal, except as to the mis 
representations and concealments to be 
considered later. 

“It is contended strongly Zor tho 
complainants that the plan of the Pro- 
tective Company for financing the In- 
surance Company must have been un- 
fair and unlawful, because so many 
of the dealings between the two com- 
panies were misrepresented and con- 
cealed in the books of the Insurance 
Company and in its reports to the In- 
surance Commissioners, the books of 
the Insurance Company being kept by 
or under the direction of the same 
person or persons who kept the books 
of the Protective Company. It was 
shown that until 1913 advances were 
charged on the books of the Protective 
Company to the profit and loss ac- 
count, which means that they were not 
considered as assets or as debts to be 
repaid to the Protective Company. 
The books of the Insurance Company 
show no liability whatever, contingent 
or otherwise, to repay the moneys ad- 
vanced, although they are shown on 
the books of the Protective Company 
since 1913 as an asset. In the reports 
to the Insurance Commissioners the 
advances were not stated as liabilities, 
although the Insurance Company was 
called upon to state in the report all 
its liabilities. There were actual mis- 
representations in these reports as to 
the source from which the advances 
were received, they being called “bonus 
on stock.” Also misrepresentations as 
to the expenditures of the moneys so 
advanced, payments of interest being 
entered as cost of business purchased, 
or agents’ balances and otherwise. 

“These misrepresentations, conceal- 
ments and irregularities of stating the 
dealings of the two cornorations can- 
not be justified. If the plan of co- 
operation was considered fair and 
right, why conceal or misrepresent the 
transactions? The complainants insist 
that the purpose was fraud on the 
stockholders who were solicited to take 
shares. But this does not get very 


if the money was advanced by persons! far if the plan be in fact innocent in 


having an interest in it as stockholder 
or officer, for obviously the prob- 


its scope and purpose, and not unfair 
or unlawful. The deceptions, there- 


ability of its being used most efficient- | fore, do not give the complainants any 
ly and profitable is increased thereby. /right to relief, which is the only ques- 


“In this case, then, the complain- 


| tion before the court. 


ant cannot base any reliet on the fact. 


that the Protective Company advanced 
money to the Insurance Company to be 
used to acquire new business under a 
plan by which the Insurance Com- 
pany agreed to repay the loans only 
out of its surplus in excess of ten thou- 
sand dollars, and under an agreement 
that the moneys should not be treated 
as a debt, except in case the Insur- 
ance Company be dissolved. Nor 
would the result be held different be- 
cause the Protective Company had been 
given by the Insurance Company the 
exclusive right to take and pay for 
its unissued shares of stock at par, 
and so had secured a permanent power 
to control the Insurance Company. 
Neither the plan by which the Insur- 
ance Company was assisted financially, 





Stockholders’ 
rights are not affected by reason of 
the deceptions, and this court need 
not act for the Insurance Commis- 
sioner unless requested to do so. It 
is quite fmmaterial, though interest- 
ing, that until the litigation started 
the officers and directors of the Insur- 
ance Company held few of its shares, 
while the same people were large 
holders of shares of the Protective 
Company. . 
“There can be no real doubt that 
there is now a binding obligation by 
the Insurance Company to repay to 
the Protective Company the advances 
from surplus in excess of ten thousand 
dollars. Even if prior to 1915 the 
moneys received from the Protective 
Company by the Insurance Company 
were contributions or gifts, and so 
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sot to be repaid, and were advances 
er loans to be repaid, still after the 
etion of the stockholders at the meet- 
‘ng held that year there was no doubt 
hut that they constituted a debt to be 
repaid in the manner agreed upon. 

“Has the investment of the stock- 
holders been jeopardized by the illegal 
payment of dividends and by an im- 
pairment of the capital stock? Each 
ef these charges are grave, and in- 
volve serious consequences if sustained 
by the evidence. 

“The prayer of the bill on the sub- 
ject is for an injunction to prevent 
the officers of the Insurance Company 
from declaring or paying any dividend 
upon its stock except out of actual 
earnings. This may be granted with- 
out much consideration of the facts, 
because it would be but a declaration 
of the statute law of the state, which 
permits dividends to be paid only out 
of surplus or net profits arising from 
the business of the company. 

“It is extremely difficult for anyone 
who has not had large experience in 
the practices and bookkeeping theories 
of life insurance companies, or as an 
expert actuarial accountant, to decide 
what in a given case constitutes the 
surplus or net profits of the business 
of an insurance company. Some things 
seem clear even to me, and one is that 
an estimated increase in the value of 
the building owned by the Insurance 
Company, and occupied by its officers 
and employees, however accurately the 
increase be estimated, is not a net 
profit arising from the business of the 
company. If it is an investment of 
capital of the company its increased 
value, when realized by a sale, may 
perhaps be treated as a profit, but un- 
til realized it is surely unwise, inac- 
curate and wrong to so regard it and 
pay out money based on such an esti- 
mate, for it is only a guess, and if a 
correct one, it may become incorrect 
later, when the conditions which pro- 
duced the estimated increase of value 
change. 

“Again, a profit of the business of 
fifteen thousand dollars is not made if 
an officer of the company authorized 
to buy for the company, with its 
money, real estate for sixty thousand 
dollars, buys it for forty-five thousand 
dollars. The assets of the company 
are not increased, and the saving is 
not profit of the business which can 
be paid out in money as dividends. 

“The defendants undertook to show 
by an actuarial insurance expert that 
all the dividends declared were earned, 
and for this purpose a schedule, with 
complicated calculations made for the 
purpose, was submitted to prove the 
fact. The data of Schedule B of de- 
fendants’ exhibit No. 23 were taken’ 
from the books of the two companies, 
but the basis of a very important part 
of the calculation was arbitrarily 
selected by the expert, and as there 
would be diuerences of opinion as to 
this selection, the whole calculation 
had little probative value. Taking the 
fundamental fact, as shown by the 
schedule and not disputed, the income 
was less than disbursements, and the 





attempt to explain the resultant deficit 
was not convincing. 

“Assuming, then, that dividends were 
paid otherwise than out of the surplus 
or net profits of the business of the 
Insurance Company, what power has 
this court to give relief in this case by 
reason thereof? The statutory liability 
of those officers who declare the 
dividend could not be enforced against 
them in this cause, for they are not 
parties to it. An injunction against 
future unlawful payments would, of 
course, be made in general terms. But 
that was hardly the purpose of the 
bill. The illegal payment of dividends 
would not of itself justify the uap- 
pointment of a receiver. Such pay- 
ments may be part of an unlawful 
plan, or be evidence of such gross in- 
capacity, recklessness and fraud as tc 
justify this court in taking the con- 
trol and management of the company 
from its officers and directors for some 
useful purpose. But in this case the 
only purpose of a receivership would 
be a winding up and liquidation. for a 
receivership to carry on _ indefiniteiy 
the business of the company would be 
an intolerable suggestion, as was found 
by the court in Carson v. Alleghany 
Window Glass Co., 189 Fed. 791, 799. 

“If the complainants desire to pur- 
sue this branch of the case further 
by amendments to the prayers of the 
bill, it will probably be necessary to 
refer this branch of the case to an in- 
surance expert, as Master, to consider 
the evidence, and report’ thereon 
whether dividends have been declared 
otherwise than from the surplus or 
profits of the business of the Insur- 
ince Company. An opportunity will 
be given to counsel to be heard on this 
point before entering a decree. 

“Has there been an impairment of 
the capital of the Insurance Com- 
pany? As evidence of the impairment 
of capital it is urged by the complair- 
ants that the value of the real estate 
in Philadelphia owned by the Insur- 
ance Company, and which is stated in 
its reports to be one hundred and 
eighty-three thousand dollars, is much 
exaggerated and should not be in ex- 
cess of one hundred thousand dollars; 
that on December 31, 1915, the surplus 
as shown by the last report of the 
company made by the Insurance Com- 
missioners was about twenty thousand 
dollars: that if the real estate was 
overvalued more than twenty thousan! 
dollars, the capital was impaired; and 
that if the advances by the Protective 
Company to the Insurance Company, 
aggregating about three hundred and 
sixty thousand dollars, constitute a 
debt, then the capital of the Insurance 
Company is entirely wiped out. 

“From the testimony it is quite clear 
that the contention of the complain- 
ants on this point is correct. The value 
of the real estate was much too high 
as reported in the statements of the 
Insurance Company. Difficult as it is 
to value this property at one hundred 
and eighty-three thousand dollars, and 
it is certainly worth at least twenty 
thousand dollars less than that sum 
and nearer one hundred thousand doi- 





lars than one hundred and eighty-three 
thousand dollars. The extent of the 
impairment of capital is not import- 
ant here. But it does not follow that 
this court should for that reason now 
wind up the affairs of the company b« a 
receivership. The statutes of the State 
give to the Insurance Commissioner 
large powers and impose upon him im- 
portant duties respecting the conduct 
of business of insurance companies 
doing business here. The question of 
the impairment of capital is peculiarly 
for his consideration, as also would it 
be his duty to decide what the conse- 
quences thereof would be, and this 
court should not act so as to inter- 
fere with his official dispositiun of the 
facts—certainly not in advance of his 
acting or refusing to act. There is, 
however, no intention of disclaiming 
the jurisdiction of this court by de- 
clining at this time to exercise it. 

“Tt is a notable fact, apparently es- 
tablished by the testimony of the act- 
uarial expert, that the liquidating 
value of the business of the Insurance 
Company is sufficient to repay the 
Protective Company all their advances 
and still make the net value of each 
share of the Insurance Company from 
about twenty-two dollars to twenty- 
four dollars per share, the par value 
being ten dollars. (See Schedule C of 
Defendant’s Exhibit No. 23.) Thereare 
other signs that the connection of the 
two companies has been beneficial 
rather than detrimental. This may 
not of itself be an answer to all the 
charges made in the bill, but may fair- 
lv influence judicial discretion as to 
remedies. 

“Should the Walsh contract be an- 
nulled? It was claimed by the com- 
plainants that Basil S. Walsh, the 
president of the company, obtained 
from the company in 1905 a contract 
concerning commissions, which was 
unfair to the company, and that in the 
report of the Insurance Commissioner 
this was concealed. It is true that 
when called up to state in the report 
whether any of the officers of the 
company were paid commissions, Walsh 
under oath answered no. His explan- 
ation is that the contract had so far 
been unprofitable and for that reason 
he though he was answering correctly. 
But this is not a satisfactory explana- 
tion. He assumed as worth its face 
value a certain worthless acount ow- 
ing to the Insurance Company, and by 
reason thereof the company was able 
to make a better showing in its re- 
ports to the Insurance Commissioner. 
Tn consideration of the assumption of 
the worthless account Walsh receives 
a very large part of the premiums on 
commissions. It does not appear that 
the company is any better off by rea- 
son of the contract, and on the other 
hand it does not seem so grossly un- 
fair to the company as to justify ac- 
tion by this court to annu] it, if the 
court has a right to do so. Mr. Walsh 
has in his testimony offered to sur- 
render his contract ff ft Is considered 
unfair. But his deceptive statement 


in the report is apparently the worst 
(Continued on next page.) 
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feature of the matter. By the testi- 
mony he did not vote on the motion 
when the board of directors decided to 
accept his proposition, and there ap- 
pears to be no breach of the trust 
afising from his official position in his 
dealings with the company. Certainly 
the making of the contract does not 
justify the appointment of a receiver 
of the company for any purpose, and 
there is no special prayer for relief 
as to the contract. 

“On the whole, then, notwithstand- 
ing the deceptions, concealments and 
misstatements in the bookkeeping and 
reports of the Insurance Commission- 
er, and though dividends may have 
been declared other than from surplus 
or net profits of the business of the 
company, and even though the capital 
of the company may in a sense have 
been impaired, stil] neither one nor all 
of these misdeeds, indefensible and as 
reprehensible as they are, justify this 
court in taking action against the 
company, such as is sought, or any 
other. Some of the ills are righted by 
exposure, others may be righted by 
the Insurance Commissioner, and all 
of them together do not warrant a 
court in taking the administration of 
the affairs of the company from the 
hands of its officers. 

“Having determind that the stock 
option was not invalid, and that the 
arrangement by which the Protective 
Company advanced money to the In- 
surance Company was not illegal or 
unfair, there is no relief which this 
court can grant to the complainants, 
except an injunction against declaring 
dividends except out of surplus or net 
profits. ° 

“It should be commented that the 
books and papers of both defendant 
companies have been voluntarily laid 
open to full inspection by the com- 
plainants. 

“Unless, therefore, the complainants 
be given some relief based on the pay- 
ment of dividends, the dismissal of the 
bill would follow. 

“Inasmuch as the concealments and 
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The Association was chartered by a 
special act of Congress on March 3, 
1869, as a fraterna] order. Its charter 
limits its membership to master Ma- 
sons. On March 2, 1903, its charter was 
amended and the Association is now 
required to maintain a reserve based 
on the American 4% Table on all pol- 
icies issued since that date. 

The Association, however, has issued 
its policies valued on the American 
3%% Straight Modified Preliminary 
Term basis. Prior to December 31, 
1915, it succeeded in transferring all 
the assessment members to the legal 
reserve class so that there are no cer- 
tificates in force on which the Asso- 
ciation has not set up an adequate re- 
serve. 

The Consulting Actuary of the com- 
pany is Miles M. Dawson, of New York 
City. 

Financial Condition as of December 


31, 1916, 
Admitted Assets.—Mortgage /)oans, 
$515,484.37; collateral loans, $5,000.00; 


bonds (market value), $55,900.00; cash, 
$37,260.42; policy loans and liens, $238, - 
117.05; premium notes, $4,181.21; inter- 
est due and accrued, $10,351.70; net du? 
and deferred premiums, $156,330.95; 
total admitted assets, $1,022,065.63. 
Liabilities.—Unpaid claims, $4,250.00; 
net reserve, $974,356.00; other liabili- 
ties, $6,590.64; total liabilities, $985,- 
196.64; unassigned funds, $36,868.99. 
Income during 1916.—Net amount re- 
ceived from members, $387,082.13; in- 
terest, $34,932.17; other income, $2,- 
972.25; total income, $424,986.55. 
Disbursements during 1916.—Paid to 
members, $94,391.58; commission, sal- 
aries and expense of organization, $63,- 
687.65; home office salaries and medi- 
cal fees, $33,097.97; other disburse- 


ments, $36,652.29; total disbursements, 


deceptions in the reports made by the | 


Insurance Company were probably 
largely responsible for litigation, a 
part at least of the costs should be 
put on the two defendants, for the 
identity of their managers imposes on 
each of them a responsibilty for the 
situation. 





INTERNATIONAL LIFE INSURANCE 
COMPANY, ST. LOUIS, MO. 


In April, 1917, the outstanding busi- 
ness of the Reliable Life Asurance 
Company of Indianapolis was reinsured 
in this company. See report on the 
Reliable Life, elsewhere herein. 





MASONIC MUTUAL LIFE ASSOCIA- 
TION, WASHINGTON, D. C. 
Report of Exemination Reviewed. 
This Association was examined by 
the Insurance Department of the Dis- 
trict of Columbia, Indiana and Vir- 
ginia, as of December 31, 1916, the re- 

port being dated February 14, 1917. 





$227,829.49. 

Territory.—The Association is li- 
censed in Ala., Ark., Colo., D. of C., 
Fla., Ga., Ill, Ind., Kan., Ky., La., Md. 
Mich., Miss., Mo., N. C., O., Okla., Ore., 
Pa., Va., Wash., W. Va., and Wis. 

General Remaks.—The examiners 
state that the Association pays its 
claims promptly and that the officers 
and directors of the Association give 
it their personal attention, 

Its records are wel] and accurately 
kept. No adverse criticisms of any 
kind were made by the examiners. 





NEW JERSEY LIFE INSURANCE CoO., 
NEWARK, N, J. 

This company was incorporated un- 
der the laws of New Jersey, January 
20th, 1916, and began business January 
20th, 1917, with $300,000 authorized 
capital of which $110,690 had been 
paid in in cash, together with $22,469 
surplus. The par value of the stock is 
$10 per share, and it was sold at $25 
per share. The amount available for 
organization expenses was $2 per 
share, which is very moderate. The 
company states that stock has been 
issued since the date it began busi- 
ness, and the full selling price re- 
ceived by the company. 

The company was organized by its 
manager of agencies, John W. Kehoe, 
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who has had many years’ life insurance 
experience. The assistant secretary of 
the company was for 10 years a bank 
and insurance examiner of the state 
of New York. The president of the 
company, Edward E. McCall, was for- 
merly Supreme Court Justice in New 
York State, and chairman of the New 
York Public Service Commission. The 
vice-president of the company, Col. 
Jacob Ruppert, is a well known brew- 
er of New York. The company has a 
very prominent board of directors. 
Officers.—Edward E. McCall, presi. 
dent; Jacob Ruppert, vice-president; 
H. S, Cooley, M.D., second vice-presi- 
dent; Thos. P. Moffat, treasurer; F. F. 
Vehling, secretary; Mark Eustace, as- 
sistant secretary; Jas, A. Fechtig, Jr., 
general counsel: Stanley R. Woodruff, 
M.D., medical director; F. S. Withine- 
ton, consulting actuary; John W. Ke- 
hoe, Manager of agencies. 
Directors.—Cleverly, Wm K., vice- 
president Seaboard National Bank, N. 
Y. C.; Cooley, H. S., M. D. physician and 


manufacturer, Keyport, N. J.; Drexel, 
Anthony J., Jr., banker, N. Y. C.; 
Driver, Frank L., president Driver- 


Harris Wire Co., Harrison, N. J.; Fort, 
Hon. J. Franklin, former Governor, 
State of N. J., Newark, N. J.; Hetzel, 
Chas, E., stone and cement, Newark, N., 
J.; McCall, Hon. Edward E., former 
Supreme Court Justice, N. Y. C.: Pugs- 
ley, Cornelius J., president Westches- 
ter Co. National Bank, Peekskill, N. 
Y.; Ruppert, Col. Jacob, Ruppert Brew- 
ory, m £. GC. 





PITTSBURGH LIFE & TRUST COM- 
PANY, PITTSBURGH, PA, 


Examination Discloses Loss of About 
Two Million Dollars Through “Hich 
Finance” Transactions—Pennsylvania 
Insurance Commissioner Has Taken 
Charge of Its Affairs. 

On May 1, 1917, the Allegheny (Pa.) 
County Court ordered the Insurance 
Commissioner of Pennsylvania to take 
over the affairs of this company for 
liquidation. This action was taken as 
a result of the disclosure of financial 
transactions of questionable character 
in the recent change in stock control 
and after an investigation by the New 
York and Pennsylvania Insurance De- 
partments. The taking of testimony 
has been completed and the matter has 
been laid before the District Attorney 
of New York County. These transac- 
tions include the use of the company’s 
own funds to the extent of over a mill- 
ion dollars to purchase its own stock: 
the sale of the company’s real estate in 
New York City to “dummies” and the 
loading of the company’s assets with 
securities of very doubtful value, which 
had been substituted for other assets 
to the extent of several million dollars. 
They include most of an issue of six 
million dollars of bonds on timber 
lands, which were acquired by the pro- 
moters representing the new interests 
for a million dollars. These bonds were 
delivered to the Pittsbureh Life and 
Trust at their ful] par value and now 
form a portion of the assets of the 
company, taking the place of hich- 
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grade securities which the new Board 
of Directors sold. 

The investigation disclosed that not 
a dollar of new capital was invested 
in the company and no funds were used 
for the purchase of the capital stock 
of the Pittsburgh Life and Trust or for 
the property of the lumber companies 
except what was provided by the as- 
sets of the life insurance company 
through a complicated series of trans- 
actions. 

On May 1, 1917, the New York Super- 
intendent of Insurance issued a long 
statement concerning the whole trans- 
action, which follows: 

“On the afternoon of April 19th, 
while returning from Des Moines, 
Iowa, where I had attended the Spring 
meeting of the National Convention of 
Insurance Commissioners, I noticed in 
one of the New York newspapers of the 
day before that the Washington Life 
Building, 145 Broadway, New York 
City, one of the assets of the Pitts- 
burgh Life & Trust Company, had been 
conveyed. Immediately upon My ar- 
riva] in New York City the next morn- 
ing I received a telephone call from 
one Clarence F. Birdseye, who had pre- 
viously advised me that new capital 
was to be invested in the Pittsburgh 
Life & Trust Company. He stated that 
the Washington Life Building had been 
transferred. I asked him to come to 
my office at 165 Broadway, and after 
questioning him as to the terms of the 
transfer learned that instead of new 
capita] being invested in the Pitts- 
burgh Life & Trust Company, good 
assets of the company had been ex- 
changed for bonds of a lumber com- 
pany which were not adequately se- 
cured, I thereupon communicated with 
the Insurance Department of Pennsyl- 
vania, in which state the Pittsburgh 
Life & Trust Company is domiciled, and 
was advised that it had received no 
notice of any contemplated transfer of 
the property, or any of the assets of 
the company. I directed Mr. Hadley, 
Chief Examiner of Life Insurance Com- 
panies, to go to Harrisburg and confer 
with the Commissioner of Insurance of 
that state and that department re- 
quested this department to participate 
in a joint examination of the affairs of 
the company. The examination was im- 
mediately commenced and in the mean- 
time I made a preliminary investiga- 
tion of facts with reference to such 
lumber company, and since the return 
of Mr, Hadley on Thursday afternoon 
have been constantly engaged in the 
examination of witnesses and the tak- 
ing of their depositions. The result of 
the examination and investigation dis- 
Closes the following facts: 

“It appears that prior to March ¢28 
the Dare Lumber Company and the 
East Lake Lumber Company, corpora- 
tions organized under the laws of the 
State of New York, owned and were 
operating a lumber property in the 
State of North Carolina; that one 
George F. Montgomery, a promoter of 
New York, without any apparent finan- 
cial standing. entered into negotiations 
with the owners, which resulted in an 





agreement made by Montgomery to 
purchase the property for $1,000,000. 
No deposit on account of this purchase 
appears to have been made. Montgom- 
ery, about the time of the execution of 
said contract, began negotiations with 
one Clarence F. Birdseye, a lawyer in 
the City of New York. It further ap- 
pears that the said Birdseye, a short 
time prior to March 28th made a prop- 
osition to the then president and vice- 
president of the Pittsburgh Life & 
Trust Company to purchase the ma- 
jority of the stock of said company at 
$80 per share; which I am informed 
was considerably in excess of the price 
at which the stock of that company 
had been held by its owners. An agree- 
ment was entered into with the then 
directors controlling a majority of the 
stock of the company, which in sub- 
stance provided that on the deposit of 
$10 per share on account of the pur- 
chase with the Keystone National Bank 
of Pittsburgh, which deposit would 
amount to less than $120,000, the direc- 
tors agreed to resign and turn over 
the immediate control of the company, 
with its $24,000,000 of assets, protect- 
ing $115,000,000 of outstanding insur- 
ance, to a Board of Directors to be 
named by the said Birdseye. 

“It appears from the investigation 
that on the 28th of March Birdseye ne- 
gxotiated a loan for $120,000 with the 
Commercial Trust Company of New 
York City, upon his note or notes, bear- 
ing also the name of said Montgomery. 
It further appears that a few days pre- 
vious to March 28th Kellogg Birdseye, 
the son of Clarence F. Birdseye, had 
approached several of his intimate 
friends and requested them to go to 
Pittsburgh on March 29th, asking them 
to assist in the formalities of a reor- 
ganization of a corporation, and that 
they would be called upon to act tem- 
porarily as directors. On the evening 
of March 29th the two Birdseyes, to- 
gether with some of the proposed .di- 
rectors, and an assistant secretary of 
the Commercia] Trust Company of New 
York, went to Pittsburgh. It appeared 
that although Birdseye had obtained a 
credit of $120,000 with the Commercial 
Trust Company, that institution was 
apparently unwilling to certify a 
check for that amount. and sent 
officer to Pittsburgh for that purpose. 

“The next morning, at 11 o’clock, at 
the office of the Pittsburgh Life & 
Trust Company, at Pittsburgh, a meet- 
ing of the old directors was held. 
Birdseye having failed to bring with 
him from New York a suffcient num- 
ber of dummy directors to take over 
the management of the company, had 
arranged for the assistance in that re- 
spect of a law firm of Pittsburgh, 
which supplied five lawyers of the of- 
fice to serve for that purpose. 

“The assistant secretary of the Com- 
mercial Trust Company of New York 
met with the old directors, and after 
being assured that a transaction was 
to be consummated, certified in the 
City of Pittsburgh, to two checks on 
his bank in New York City—one for 
$1,380 to purchase 17 qualifying shares 


its- 
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for the New York Board of Directors, 
the other for $104,520 being the first 
installment on the purchase price of 
the stock, upon which payment the old 
directors had agreed to transfer the 
management of the company to the 
new directors of Birdseye’s selection. 
These checks having been certified and 
delivered, Birdseye proceeded to take 
control of the company, the directors 
successively resigning one at a time, 
and each vacancy immediately being 
filled by the selection of one of the 
dummy directors designated by Birds- 
eye. The new Board of Directors 
thereupon proceeded to the _  elec- 
tion of new officers and imme- 
diately adopted resolutions whi<h 
had been previously propared by 
Birdseye, authorizing the transfer of 
the Washington Life Insurance Build- 
ing in the City of New York to one 
Thomas A. Crawford, for $3,900,000 par 
value of the bonds to the Dare Lumber 
Company. I have this day examined 
Mr. Crawford under oath, and find him 
to be a process server in the City of 
New York, 28 years of age, without any 
financial] responsibility, and who was 
requested by Birdseye to act in this 
capacity for the purpose of taking 
the conveyance of the Washington Life 
Building and executing a mortgage of 
$3,000,000 thereon, Mr. Crawford had 
no knowledge whatever as to the na- 
ture of the transactions. He simply 
signed such papers as he was request- 
ed to sign by Birdseye and testified to- 
day that he never had heard of the Dare 
Lumber Company. 

“The directors further authorized a 
loan to said Crawford of $3,000,000, se- 
cured by a mortgage upon the Wash- 
ington Life Building. The funds were 
to be advanced to Crowford, $1,900,000 
in cash, $200,000 by a credit upon his 
purchase of another building, and $900,- 
000 in bonds of the Dare Lumber Com- 
pany. There was also another transac- 
tion relating to the transfer of the St. 
James Building in the City of New 
York, which has not as yet been com- 
pletely investigated. In order to sup- 
Ply the funds necessary to make the 
cash payment the directors authorized 
the sale of certain high-class securi- 
ties held by the Pittsburgh Life & 
Trust Company. The new directors also 
authorized an account to be opened 
with the Commercial Trust Company of 
New York, and delivered to the officer 
of that bank, who accompanied the 
party to Pittsburgh, $379,000 for de- 
posit in his institution to the credit of 
the insurance company. 

“It appears from the examination 
that none of the new directors had in- 
vested any money in the stock of the 
insurance company, and before they 
were elected directors of the new com- 
pany were requested to and did assign 
to Birdseye their qualifying shares, and 
at the same time furnished him with 
their written resignations as directors, 
to take effect at Birdseye’s pleasure, 

Birdseye and his associates returned 
to New. York and on the next day, 
March 30th, took from the safe deposit 
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vaults approximately $1,500,000.00 of 
the highest grade of securities owned 
by the life insurance company, and de- 
livered same to Spencer, Trask & Com- 
pany for immediate sale. The latter 
firm consummated the sale of a portion 
of such securities, and on the same day 
the proceeds thereof to the sum of one 
million dollars were deposited to the 
credit of the life insurance company in 
the Commercial Trust Company. Im- 
mediately upon such deposit the check 
of the life insurance company in favor 
of Thomas A. Crawford for $1,300,- 
000.00 was delivered to that individual, 
and by him immediately endorsed to 
the order of Clarence F. Birdseye and 
deposited to the credit of said Birds- 
eye’s account. Immediately Birdseye 
drew checks on his account in sums 
aggregating $1,000,000.00 for payment 
to the owners of the Dare Lumber Com- 
pany and East Lake Lumber Company 
properties, and another check for $100,- 
000.00 to the order of said George F. 
Montgomery, and then and there de- 
livered the same. 

“Subsequently thereto, and on April 
9th, Spencer, Trask & Company made 
a further advance in the sum of $600,- 
000.00 upon the securities which had 
been placed in their hands, and such 
sum of $600,000.00 was immediately de- 
posited to the credit of the life insur- 
ance company in the Commercial Trust 
Company, and check therefore was 
drawn by the life insurance company 
to the order of said Thomas A. Craw- 
ford, and by him immediately endorsed 
to the order of Clarence F, Birdseye. 
Birdseye thereupon drew his check or 
checks in the sum of $313,360 in pay- 
‘ment of the further 30% installment 
upon the purchase price of the stock 
of the life insurance company. 

“On April 1lth a further meeting of 
the new Board of Directors was held 
at Pittsburgh, at which the newly 
elected officers reported that they had 
carried out the transactions authorized 
at the meeting held on March 29th. 

“The investigation further discloses 
that after the execution of the agree- 
ment between Montgomery and the 
lumber companies Montgomery caused 
the Dare Lumber Company to issue 
$6,000,000 of bonds, secured by a mort- 
gage upon the property which had been 
simultaneously acqquired for $1,000,000. 
It is further contended that the prop- 
erty was greatly enhanrsd in value by 
reason of a certain underlying contract 
with the Pulp Wood Corporation, a 
corporation recently organized under 
the laws of the State of Delaware with 
an authorized capital stock of $2,000. 

“In the course of the investigation I 
have obtained a copy of a contract en- 
tered into between Montgomery and 
Kelloge Birdseye whereby the said 
Birdseye acquired bonds of the lumber 
company of the par value of $3,100,000 
for $1,100,000, the payment for which 
hac heen above described, 

“These bonds were delivered to the 


life insvrance company at their full 
par Value and now form a portion of 
the assets of the company and take the 


place of the high-grade securities 
which the company by its new Board 
of Directors sold through Spencer, 
Trask & Company. 

“The investigation shows that not a 
dollar of new capital was invested in 
the. life insurance company, 
funds were used for the purchase of 
the capital stock of the company or for 
the acquisition of the property of the 
lumber companies, except what was 
provided by the assets of the life in- 
surance company in the manner here- 
inbefore indicated, 

“Tt is hardly conceivable that the 
old directors of the life insurance com- 
pany, having charge of millions of 
trust funds, would have turned over 


lar invested in the capital stock, the 
contro] and management of the com- 
pany. These old directors are men of 
high financial resonsibility, and it is 
my opinion that a cause of action exists 
 "gainst them to compel a restitution vf 
the assets of the company which have 
been wrongfully dissipated, and I am 
sure that every effort will be made by 
the authorities in Pennsylvania to se- 
cure that result. So far as I am con- 
cerned I propose immediately to pre- 
sent to the District Attorney of New 
York County the facts and depositions 
obtained in my investigations, and co- 
operate with him in any efforts he may 
make to punish those responsible, with 
~espect to acts which took place in this 
county. 

“The action taken by the so-called 
dummy directors in the dissipation of 
the funds of the company was in utter 
disregard of their fiduciary obligations, 
and the attitude of some of them can 
be best illustrated by the statement 
made by the witness, George A. Nichol, 
Tr., a friend of the Birdseyes, and one 
»f those selected by them to act as dl- 
“ector and vice-president of the reor- 
ranized company, who said in substance 
hat the assurance of a personal friend 
vas sufficient justification for him to 
lispose of trust funds of a life insur- 
‘nee corporation, without any further 
nquiry or investigation. 


“The other dummy directors who have 
estified before me are William D. Mac- 
Questen, Elmer S. Keay and Alfred 
"juery, all of whom have expressed keen 
“egret at their connection with the 
matter, and Mr. MacQuesten, as the 
vice-president and only acting execu- 
tive of the company in New York, has 
been particularly helpful to me in my 
efforts to unravel the complicated cir- 
cumstances surrounding the case. 

“T am advised that the Pennsylvania 
Insurance Department has late this af- 
ternoon applied to the Court at Pitts- 
burgh and obtained the usual order in 
proceedings to liquidate the affairs of 
the Pittsburgh Life & Trust Company.” 

The Insurance Commissioner of 
Pennsylvania issued the following 
statement on May 2, 1917: 

“Some time before March 28, George 
Montgomery, a promoter of New York. 
nerotiated with the owners of the Dare 
Lumber Company, a New York cor- 
, poration, which resulted in the agree- 





and no | 


| 
to strangers, none of whom had a dol- | 


ment of Montgomery to purchase the 
property for $1,000,000. No deposit on 
‘account of this purchase was made at 
the time, but Montgomery took steps 
‘to issue $6,000,000 bonds on the prop- 
erty. 

“At the same time Montgomery's as- 
sociate, Clarence F. Birdseye, negoti- 
ated with the directors of the Pitts- 
‘burgh Life & Trust Company for the 
purchase of the controlling interest in 
| that concern at $80 a share, Deposit- 
‘ing $10 a share, or $120,000, for that 
amount of stock he desired, he per- 
, suaded the Pittsburgh Life & Trust di- 
|rectors to turn over the contro] and 
disposition of the company. Birdseye 
and Montgomery persuaded the Com- 
mercial Trust Company of New York 
, to give Birdseye credit for $120,000 in 
'a passbook on a note signed by one 
Watson, assistant secretary of the 
Commercial Trust Company. With five 
dummy directors Birdseye came to 
Pittsburgh to close the Pittsburgh Life 
'‘& Trust Company deal. 

“The Commercial Trust representa- 
tive, having assured himself that the 
deal was going through, certified here 
in Pittsburgh to two checks on the 
Commercial Trust Company of New 
York—one for $1,380 to buy seventeen 
qualifying shares outright, and the 
other for $104,520, being the total de- 
posit on the payment of which the dl- 
rectors had agreed to pass the control 
of the company to Birdseye. These 
checks. having been certified and deliv- 
ered, Birdseye proceeded to take con- 
trol of the company. 


“The vacancies on the directorate of 
the company created by the resigna- 
tions of the old directors were filled by 
dummies, several of which were 
brought on by Birdseye from New 
York, and others supplied by a Pitts- 
burgh law firm. The Pittsburgh Life 
had on that date between $500,000 and 
$600,000 on deposit in Pittsburgh banks 
for the purpose of carrying on its busi- 
ness. Birdseve, with the authority of 
his dummy directors, withdrew $379,000 
of this money and re-deposited it with 
the Commercial Trust Company of New 
York, through its assistant secretary, 
Watson. Then Birdseye began dispos- 
ing of the Pittsburgh Life’s assets as 
follows: 


“The Washington Life Building, 
Broadway, New York, owned by the 
Pittsburgh Life, was sold for $3,970,000, 
the dummy board authorizing the re- 
ceipt of payment therefor of so-called 
‘first mortgage 6 per cent. sinking, 
serial, tax free gold bonds of the Dare 
Lumber Company, a New York corpora- 
tion,’ as they are described in the min- 
utes of the company. These bonds were 
a part of the $6,000,000 issue created 
by Montgomery. The terms of the sale 
provided in addition that the Pitts- 
burgh Life agree to take a mortgage 
of $3,000,000 on this same property and 
to advance about $2,000,000 in cash. To 
realize this amount, which the Pitts- 
burgh Life did not have in cash, the 
dummy board authorized the sale of se- 
‘curities. and the proceeds, amounting 
‘to $1,540,000, were then deposited in 
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the Commercial Trust Company in New 
York. 

“On the following day, when the deed 
for the Washington Life Building had 
been made to a man named Crawfor'4, 
whom the Insurance Department has 
thus far been unable to apprehend, the 
fiscal officers of the Pittsburgh Life & 
Trust drew checks on the funds of the 
Commercial Trust Company, one for 
$1,300,000 and another for $600,000, 
both to the order of Crawford, which 
checks were immediately deposited to 
Birdseye'’s credit.” 

On May 5, 1917, Insurance Superin- 
tendent Phillips secured an order from 
the Supreme Court to take charge of 
the assets of the Washington Life In- 
surance Company of New York. This 
company was reinsured on December 
30, 1908, in the Pittsburgh Life & Trust 
Company, and the latter has always 
maintained what is known as the 
Washington Life Fund Account, and 
this fund amounted on December 31, 
1916, to about $15,000,000, according to 
the company’s statement. The Insur- 
ance Superintendent states that this 
action was taken for the purpose of 
co-operating with the Pennsylvania 
authorities, who secured a similar or- 
der in reference to the affairs of the 
Pittsburgh Life & Trust Company. 

On May 4. 1917. a meeting was held 
in Philadelphia, at which there were 
present officials of severa) life insur- 
ance companies and representatives of 
the New York and Pennsylvania Insur- 
ance Departments. The object of the 
meeting was to see if any plan could 
be suggested whereby the Pittsburgh 
Life & Trust Company could be rehab- 








ilitated or reinsurance secured in or- 
der to protect the policy holders. No 
definite arrangements were made at 
this meeting. 

The Insurance Commissioner of 
Pennsylvania has stated that the net 
reserve of the company is impaired to 
the extent of about $2,000.000 and that 
this fact made the rehabilitation of the 
company difficult. 





PROVIDENT LIFE AND TRUST COM- 
PANY, PHILADELPHIA, PA, 
Capital to Be Increased. 

A special meeting of the stockhold- 
ers of this company has been called 
for May 7, 1917, for the purpose of 
ratifying the resolution of the Board 
of Directors to increase the capital 
stock of the company from $1,000,000 
to $2,000,000 by the issue of 10,000 

shares of additiona] stock. 

The stock is to be offered to the 
present stockholders at par ($100 per 
share) and is to be paid in on or be- 
fore July 2, 1917. 





RELIABLE LIFE ASSURANCE COM- 
PANY, INDIANAPOLIS, IND. 


As previously announced in these col- 
umns, the International Life Insurance 
Company purchased the stock control 
of this company. 

In April, 1917, the outstanding busi- 
ness of this company, amounting to 
approximately $1,300,000, was reinsured 


by the Internationa] Life. The con- 
tract was approved by a Commission 
of State Insurance Superintendents, 


consisting of W. K. Chorn of Missouri: 
Otto L. Klauss of Indiana, and T. M. 
Henry of Mississippi. 


} 





ROYAL ARCANUM, BOSTON, MASS. 

On April 14, 1917, Federal Judge Ald- 
rich appointed Thomas J. Roynton, 
former attorney genral of Massachu- 
setts, temporary receiver for the Su- 
preme Council of this order. The ap- 
pointment was made on the petition of 
a member who holds a death benefit 
certificate calling for $500, who alleged 
the reserve fund of the Order, amount- 
ing to $800,000, was being illegally ad- 
ministered, and that it would be en- 
tirely depleted in less than two years 
if the court did not interfere. The 
petition stated that $110,000 was lost in 
1916 through the sale of Massachusetts 
bonds, and that in 1915 the sum of 
$1,000,000 was illegally used in the pay- 
ment of preferential death benefit 
claims. 

We understand that the receiver was 
appointed without giving the Order a 
hearing. 

On April 18, 1917, Judge Aldrich gave 
the Order permission to continue the 
business of the organization, pending 
the final termination of the receiver- 
ship proceedings. The receiver was 
left in full control, but his active du- 
ties are suspended. 





STATE MUTUAL LIFE INSURANCE 
Extracts from Statement as of Decem- 


ber 31, 1916. 
Total admitted assets...... $2,895,684.40 


Pee We « Kdcdedadioecas $2,841,654.50 
( . eae $2,922,963.98 
Premiums received $425,816.99 
ee ie eek cua $556,856.33 
Total payments on policies. $368 233.61 
Total disbursements $492,802.11 
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Ce ee rn. Pe. . weleb és oeeus October...... 43 
Pacific Mutual Life Ins. Co. of Cal. Log 
Ss GS « weceecdedeétcdeécéece ce cesta seeceie 
August ...... 25 
January..’.... 76 
Deh ewéebes 99 
Pan-American Life, New Orleans, La....August...... 25 
Peninsular Guardian Life & Accident, De- 
ne” chOnedeesocecee : scnudntedesen aeeed sve. 
en eéswehe 111 
Peninsular Life Ins. Co., Detroit, Mich... June......... Ff 
Penn Mutual Life, Philadelphia, Pilsteveos September.... 34 
re 99 
Pension Mutual Life, Pittsburgh, Pee November.... 54 
December.... 63 
January...... 76 
Peoples Life, Frankfort, Ind............. SE «4 ¢e0bes 112 
Peoples Life, Chicago, Ill. ..ccccccccccee Beptember.... 34 
fF 0g Re 112 
Phoenix Mutual Life, Hartford, Conn....November 55 
Marel..<ccces 100 
Pioneer Life, Fargo, N. D......ccccccccss September.... 34 
January..... 76 
February... 88 


ee — 
a - 








Name of Company. Month, Page. 
Pioneer Life of Amer., Kansas City Mo...April........112 
Pittsburgh Life & Tr. Co., Pittsburgh, Pa. ~aoves ee op eee 136 

PET CES 2 

September.. 35 

Postal Life, New York, N. Y.....-.-+++-- BMGT i accanes 112 
Preferred Life of Amer., Grand Rapids,April........ 112 

RRS ak en ae ee den ote Manes August ...... 26 
Presbyterian Ministers, Philadelphia, ag “Bad 35 
Progressive Life ins, Co., Chicago, ill. ee kaw eve «is 

a 
Protective League Life, Decatur, Ill,..... March... i.e. 100 
Protective Life, Birmingham, Ala elt ne eke 
Provident Life & Accident Ins. Co., Chat-January...... 76 
tanooga, Tenn, ....ceeeeceeceeeccsevese BOGE vecceees 112 
Seplember.. 34 
Provident Life & Trust Co., Phila., Pa....July ......+.+-- 14 
DE. « 6 64044 100 
RE 4 63 66 44% 112 
i ak wine a ie 
Providers’ Life Assur. Co., rhinaien Tll.... December.. 65 
Prudential Life Ins. Co., San Antonio, Tex. es ésaedse 6 
November. 55 
Puritan Life & Annuity Co.. (cemaen O.. February.. 88 
Puritan Life, Providence, lg SRP gE RS MOGEs 6 ended’ 112 
Reliable Life Assur. Co., Fah soo ee PR 8 ng ho 129 
Reserve lLonun Life Indianapolis, Ind....August ...... 26 
Rockford Life, Rockford,  ngtpaceaetpemepehengg écundeo Oe 
Royal Arcanum, Buston, M@asSS......+.+++- Uctuber...... 44 
I vk séuetdas ee 
Royal Life Ins. Co., Chicago, Ill........-.: | a ee 
= - August ...... 25 
De prcubver. “2 
Royal Union Mutual Life, Des Moines, Ia. September... 35 
‘January... 76 
REE bce 6eeud 112 
St. Joseph Life, St. Joseph, Mo.........-.- April .......-. 113 
San Jacinto Life, Beaumont, Tex......... BOGE éecccsace 113 
Scandia Life, Chicago, * a nlatn aid ened ache em be October...... 46 
Scranton Wife. Scranton. Pa.......--+ee0-% ear 190 
Security Mut. Life, eS BER N. Y..... August .....-. a7 
January.....-. 
March......<-« 100 
Shenandoah Life. Roanoke, Va........-.- September.... 335 
Southern States Life, Atlanta, Ga........ September.... 35 
po Pere 113 
Southern Union Life. Waco. Tex........-. pS, a 100 
Southland Life. Dallas. Tex.....cccccecse i Se 113 
Southwestern Life, Dallas, TUR n cccces oo yoreae SS 
Sere 
Standard Life Ins. Co., Atlanta, Ga....... October...... 46 
BET +cncdéens 113 
State Life Fund, Madison, Wis...... oeeee November 55 
State Life Ins. Co., Great Falls, Mont..... OK sab vee 6 
, 100 
State Mutual Life, Rome, mnebihicamiunaaaek i 6a debe - 
PSS 
State Mutual Life, Worcester, Mass...... January...... 76 
Sun Life Ins. Co., Baltimore, Md......... June aeseoeE 
Toledo Travelers T.ife Tns. @o., Toledo, O.. Octoher...... 48 
Twin City Life, Minneapolis, Minn......August ...... 27 
Two Republics Life Ins. Co., El Paso, Tex.. March........ 100 
Union Central Life, Cincinnati, O........Jume......-.. 
Tnion Mutnal Life. Portlend. Me......... ES 113 
Union Pacific Life, Portland, erernena sneer <n eee a: 
eseeeece 1: 
United States Annuity & Life, Chicago, Tl. Janeary..... 77 
Volunteer State Life, Chattanooga, Tenn..Anegnst .. ae 
February..... 88 
West Coast-San Francisco Life, San Fran- 

«<a a ns tb de eu ene Sentember.. 35 
Western Mutual Life Ass’n., Los Angeles,April ........ 113 
Weatern Reserve Life. Muncie, Iné....::  aprn.. ++ +114 
Western States Life, San Francisco, Cal. ‘Apri eee 35 

it + bnwéoens 14 
Western Union Life, Spokane, Wash...... September.. 35 
Yeoman of America, Aurora, Ill........... October...... 46 
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BEST’S POLICY ANALYSES AND 
DIVIDEND ILLUSTRATIONS—1917 


ISSUED MARCH 15, 1917 


Through the courtesy of the companies in 
furnishing us promptly the data necessary 
to compile BEST’S POLICY ANALYSES 
AND DIVIDEND ILLUSTRATIONS, we 
have been able to publish it very early this 
year. 

This volume is being sent to those who 
have renewed their subscriptions to our ser- 
vice, and we urge those of our subscribers 
who have not renewed to do so at once, so 
that they may obtain the benefit of this early 
issuance. 

No change has been made in the style of 
the very complete section of the book de- 
voted to the analysis of policy contracts. 
Any desired fact concerning the policy con- 
ditions of any company is instantly available. 

It should be borne in mind that this volume 
includes data on all companies operating in 
the United States and Canada, and not 
merely a selected few. The volume far ex- 
ceeds in scope, as it does in practical value, 
all other similar publications. 

It is bound in flexible leather, small pocket 
size, and contains 445 pages. It is three- 
eights of an inch thick, and is sold separately, 
if desired, at $2.00 per copy. 

Every life insurance agent should be 
equipped with this valuable publication. A 
liberal discount is made for orders in quan- 
tities. 



































